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PROCEEDING UNDER SECTION 
122(h) (1) OF CERCLA _____________________________ ) 42 u.s.c. § 9622 (h) (1) 

I. JURISDICTION 

1. Th1s Agreement 1s entered 1nto pursuant to the author1ty 
vested 1n the Adm1n1strator of the U.S Env1ronmental Protect1on 
Agency ("EPA") by Sect1on 122(h) (1) of the Comprehens1ve 
Env1ronmental Response, Compensat1on, and L1ab1l1ty Act of 1980, 
as amended ("CERCLA"), 42 U.S.C. § 6922 (h) (1), wh1ch author1ty 
has been delegated to the Reg1onal Adm1n1strators of the EPA, 
further delegated to the EPA Reg1on 8 Ass1stant Reg1onal 
Adm1n1strator, Off1ce of Enforcement, Compl1ance and 
Env1ronmental Just1ce, and further delegated and to the EPA 
Reg1on 8 D1rectors of the Legal and Techn1cal Enforcement 
Programs, Off1ce of Enforcement, Compl1ance, and Env1ronmental 
Just1ce Program, by EPA Delegat1on No. 14-14-D. 

2. Th1s Agreement 1s made and entered 1nto by EPA and 
Un1ted Park C1ty M1nes Company, Atlantlc R1chf1eld Company, 
ASARCO, Incorporated, and Noranda, Inc. (here1nafter collect1vely 
referred to as the ''Settl1ng Parties"). Each Settl1ng Party 
consents to and w1ll not contest EPA's JUrlsdlCtlon to enter 1nto 
th1s Agreement or to 1mplement or enforce 1ts terms 

II. BACKGROUND 

3. Th1s Agreement concerns the R1chardson Flat Ta1l1ngs 
Superfund s1te ("Slte"), located approx1mately three and one-half 
m1les northeast of Park C1ty, 1n Summlt County, Utah. The S1te 
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1s a former m1ne ta1l1ngs 1mpoundment and covers approx1mately 
160 acres 1mmed1ately southeast of the ]Unct1on of U.S H1ghway 
40 and Utah H1ghway 248 EPA alleges that the S1te 1s a 
"fac1l1ty" as def1ned by Sect1on 101(9) of CERCLA, 42 US C. § 

9601(9) 

4. In response to the release or threatened release of 
hazardous substances at or from the S1te, EPA undertook response 
act1ons at the S1te pursuant to Sect1on 104 of CERCLA, 42 U S C. 
§ 9604. 

5. In performing these response act1ons, EPA 1ncurred 
response costs at or 1n connect1on w1th the S1te 

6. EPA alleges that Settl1ng Part1es are respons1ble 
part1es pursuant to Sect1on 107(a) of CERCLA, 42 U.S.C. § 

9607(a), and are JOlntly and severally l1able for response costs 
1ncurred at or 1n connect1on w1th the S1te 

7. EPA and Settl1ng Part1es des1re to resolve Settl1ng 
Part1es 1 alleged c1v1l l1ab1l1ty for Past Response Costs w1thout 
l1t1gat1on and w1thout the adm1ss1on or ad]ud1cat1on of any 1ssue 
of fact or law. 

III. PARTIES BOUND 

8. Th1s Agreement shall be b1nd1ng upon EPA and upon 
Settl1ng Part1es and the1r successors and ass1gns. Any change 1n 
ownersh1p or corporate or other legal status of a Settl1ng Party, 
1nclud1ng but not l1m1ted to, any transfer of assets or real or 
personal property, shall 1n no way alter such Settl1ng Party 1 s 
respons1b1l1t1es under th1s Agreement. Each s1gnatory to th1s 
Agreement cert1f1es that he or she 1s author1zed to enter 1nto 
the terms and cond1t1ons of th1s Agreement and to b1nd legally 
the party represented by h1m or her 

IV. DEFINITIONS 

9 Unless otherw1se expressly prov1ded here1n, terms used 
1n th1s Agreement wh1ch are def1ned 1n CERCLA or 1n regulat1ons 
promulgated under CERCLA shall have the meaning ass1gned to them 
1n CERCLA or 1n such regulat1ons. Whenever terms l1sted below 
are used 1n th1s Agreement the follow1ng def1n1t1ons shall apply: 

a. "CERCLA" shall mean the Comprehens1ve Env1ronmental 
Response, Compensat1on, and L1ab1l1ty Act of 1980, as amended, 42 
U.S.C. § 9601, et ggg. 
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b "Agreement" shall mean thls Agreement. 

c. "Day" shall mean a calendar day In computlng any 
perlod of time under thls Agreement, where the last day would 
fall on a Saturday, Sunday, or federal hollday, the perlod shall 
run untll the close of buslness of the next worklng day. 

d. "EPA" shall mean the Unlted States Envlronmental 
Protectlon Agency and any successor departments, agencles or 
lnstrumentalltles of the Unlted States. 

e. "Interest" shall mean lnterest at the current rate 
speclfled for lnterest on lnvestments of the Hazardous Substance 
Superfund establlshed by 26 U.S.C. § 9507, compounded annually on 
October 1 of each year, ln accordance Wlth 42 U.S.C. § 9607(a). 

f. "Paragraph" shall mean a portlon of thls Agreement 
ldentlfled by an arable numeral or a lower case letter 

g. "Partles" shall mean EPA and the Settllng Partles 

h "Past Response Costs" shall mean all costs, 
lncludlng but not llmlted to dlrect and lndlrect costs, that EPA 
or the U.S. Department of Justlce on behalf of EPA has pald at or 
ln connectlon Wlth the Slte through September 30, 2001, plus 
accrued Interest on all such costs through such date. 

i. "Sectlon" shall mean a portlon of thls Agreement 
ldentlfled by a roman numeral 

J. "Settllng Partles" shall mean Unlted Park Clty 
Mlnes Company, Atlantlc Rlchfleld Company, ASARCO, Incorporated, 
and Noranda, Inc. 

k. "Slte" shall mean the Rlchardson Flat Talllngs 
Superfund Slte, (CERCLIS ID # UTD980952840), located 
approxlmately three and one-half mlles northeast of Park Clty, ln 
Summlt County, Utah and encompasslng approxlmately 160 acres 
lmmedlately southeast of the JUnctlon of U.S Hlghway 40 and Utah 
Hlghway 248. 

1. "Unlted States" shall mean the Unlted States of 
Amerlca, lncludlng lt departments, agencles and 
lnstrumentalltles 
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V. REIMBURSEMENT OF RESPONSE COSTS 

10. Wlthln 30 days of the effectlve date of thls Agreement, 
the Settllng Partles shall pay to the EPA Hazardous Substance 
Superfund $562,231 ln relmbursement of Past Response Costs 

11 Payments shall be made by certlfled or cashler's check 
made payable to "EPA Hazardous Substance Superfund." Each check 
shall reference the name and address of the party maklng payment, 
the Slte name, the EPA Reglon and Slte/Splll ID Number 08-94, and 
the EPA docket number for thls actlon, and shall be sent to 

Regular mall: 

Mellon Bank 
EPA Reglon VIII 
Attn. Superfund Accountlng 
Post Offlce Box 360859 
Plttsburgh, Pennsylvanla 15251-6859 

Express Mall· 

Envlronmental Protectlon Agency 360859 
Mellon Cllent Servlce Center Rm 670 
500 Ross Street 
Plttsburgh, Pennsylvanla 15262-0001 

or other such address as EPA may deslgnate ln wrltlng or by wlre 
transfer to: 

ABA=021030004 
TREAS NYC/CTR/ 
BNF=/AC-68011008 

Wlre transfers must be sent to the Federal Reserve Bank ln New 
York. 

12 At the tlme of payment, each Settllng Party shall send 
notlce that such payment has been made to: 

Enforcement Speclallst 
Rlchardson Flat Talllngs Slte 
U.S. EPA Reglon 8 
Sulte 300 (SENF-T) 
999 18th Street 
Denver/ CO 80202-2466 

4 



•' 

VI. FAILURE TO COMPLY WITH AGREEMENT 

13. In the event that any payment requlred by Paragraph 10 
lS not made when due, Interest shall contlnue to accrue on the 
unpald balance untll such costs and accrued lnterest have been 
pald ln full. 

14. If any amounts due to EPA under Paragraph 10 are not 
pald by the requlred date, Settllng Partles shall pay to EPA, as 
a stlpulated penalty, ln addltlon to the Interest requlred by 
Paragraph 13, $100 per Vlolatlon per day that such payment lS 
late. 

15. Stlpulated penaltles are due and payable Wlthln 30 days 
of the date of demand for payment of the penaltles. All payments 
to EPA under thls Paragraph shall be ldentlfled as "stlpulated 
penaltles'' and shall made ln accordance Wlth Paragraphs 11 and 
12. 

16. Penaltles shall accrue as provlded above regardless of 
whether EPA has notlfled the Settllng Partles of the vlolatlon or 
made a demand for payment, but need only be pald upon demand 
All penaltles shall begln to accrue on the day after performance 
lS due, or the day a Vlolatlon occurs, and shall contlnue to 
accrue through the flnal day of correctlon of the noncompllance 
or completlon of the actlvlty. Nothlng hereln shall prevent the 
Slmultaneous accrual of separate penaltles for separate 
Vlolatlons of thls Agreement. 

17. In addltlon to the Interest and Stlpulated Penalty 
payments requlred by thls Sectlon and any other remedles or 
sanctlons avallable to EPA by vlrtue of Settllng Partles' fallure 
to comply wlth the requlrements of thls Agreement, any Settllng 
Party who falls or refuses to comply Wlth any term or condltlon 
of thls Agreement shall be subJect to enforcement actlon pursuant 
to Sectlon 122 (h) (3) of CERCLA, 42 U.S.C. § 9622 (h) (3). If the 
Unlted States, on behalf of EPA, brlngs an actlon to enforce thls 
Agreement, Settllng Partles shall relmburse the Unlted States for 
all costs of such actlon, lncludlng but not llmlted to costs of 
attorney tlme. 

18 The obllgatlons of Settllng Partles to pay amounts owed 
to EPA under thls Agreement are JOlnt and several. In the event 
of the fallure of any one or more Settllng Partles to make the 
payments requlred under thls Agreement, the remalnlng Settllng 
Partles shall be responslble for such payments. 
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19. Notwlthstandlng any other provlslon of thls Sectlon, 
EPA may, ln lts unrevlewable dlscretlon, walve payment of any 
portlon of the stlpulated penaltles that have accrued pursuant to 
thls Agreement. 

VII. COVENANT NOT TO SUE BY EPA 

20. Except as speclflcally provlded ln Paragraph 21 
(Reservatlons of Rlghts by EPA) , EPA covenants not to sue 
Settllng Partles pursuant to Sectlon 107(a) of CERCLA, 42 USC 
§ 9607(a), to recover Past Response Costs. Thls covenant shall 
take effect upon recelpt by EPA of all amounts requlred by 
Sectlon V (Relmbursement of Response Costs) and Sectlon VI, 
Paragraphs 13 (Interest on Late Payments) and 14 (Stlpulated 
Penalty for Late Payment). Thls covenant not to sue ls 
condltloned upon the satlsfactory performance by Settllng Partles 
of thelr obllgatlons under thls Agreement Thls covenant not to 
sue extends only to Settllng Partles and does not extend to any 
other person. 

VIII.f RESERVATIONS OF RIGHTS BY EPA 

21. The covenant not to sue by EPA set forth ln Paragraph 
20 does not pertaln to any matters other than those expressly 
ldentlfled thereln. EPA reserves, and thls Agreement lS Wlthout 
preJUdlce to, all rlghts agalnst Settllng Partles wlth respect to 
all other matters, lncludlng but not llmlted to. 

a. llablllty for fallure of Settllng Partles to meet a 
requlrement of thls Agreement; 

b. llablllty for costs lncurred or to be lncurred by 
the Unlted States that are not wlthln the deflnltlon of Past 
Response Costs; 

c. llablllty for inJunctlve rellef or admlnlstratlve 
order enforcement under Sectlon 106 of CERCLA, 42 U.S.C. § 9606; 

d. crlmlnal llablllty; and 

e. llablllty for damages for lnJury to, destructlon 
of, or loss of natural resources, and for the costs of any 
natural resource damage assessments. 

22. Nothlng ln thls Agreement lS lntended to be nor shall 
lt be construed as a release, covenant not to sue, or compromlse 
of any clalm or cause of actlon, admlnlstratlve or JUdlclal, 
ClVll or crlmlnal, past or future, ln law or ln equlty, whlch the 
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Unlted States may have agalnst any person, flrm, corporatlon or 
other entlty not a slgnatory to thls Agreement. 

IX. COVENANT NOT TO SUE BY SETTLING PARTIES 

23. Settllng Partles agree not to assert any clalms or 
causes of actlon agalnst the Unlted States, or lts contractors or 
employees, wlth respect to Past Response Costs or thls Agreement, 
lncludlng but not llmlted to: 

a. any dlrect or lndlrect clalm for relmbursement from 
the EPA Hazardous Substance Superfund establlshed by 26 U.S.C. § 
9507, based on Sectlons 106 (b) (2), 107, 111, 112, or 113 of 
CERCLA, 42 U.S.C. §§ 9606 (b) (2), 9607, 9611, 9612, or 9613, or 
any other provlSlon of law; 

b. any clalms arlslng out of the response actlons at 
the Slte for whlch the Past Response Costs were lncurred; and 

c. any clalm agalnst the Unlted States pursuant to 
Sectlons 107 and 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613, 
relatlng to Past Response Costs. 

24. Nothlng ln thls Agreement shall be deemed to constltute 
approval or preauthorlzatlon of a clalm Wlthln the meanlng of 
Sectlon 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F R. 300.700(d) 

X. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION 

25. Nothlng ln thls Agreement shall be construed to create 
any rlghts ln, or grant any cause of actlon to, any person not a 
Party to thls Agreement. EPA and Settllng Partles each reserve 
any and all rlghts (lncluding, but not llmlted to, any rlght to 
contr1but1on), defenses, cla1ms, demands, and causes of act1on 
whlch each Party may have wlth respect to any matter, 
transaction, or occurrence relatlng ln any way to the Slte 
agalnst any person not a Party hereto. 

26. EPA and Settllng Partles agree that the actlons 
undertaken by Settllng Partles ln accordance Wlth thls Agreement 
do not constltute an admlsslon of any llability by any Settllng 
Party. Settllng Partles do not admlt, and retaln the rlght to 
controvert ln any subsequent proceedlngs other than proceedlngs 
to lmplement or enforce this Agreement, the valldlty of the facts 
or allegatlons contalned ln Sectlon II of thls Agreement. 

27 The Partles agree that Settllng Partles are entltled, 
as of the effectlve date of this Agreement, to protectlon from 
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contrlbUtlon actlons or clalms as provlded by Sectlons 113(f) (2) 
and 122 (h) (4) of CERCLA, 42 U.S.C. §§ 9613 (f) (2) and 9622 (h) (4), 
for "matters addressed" ln thls Agreement. The "matters 
addressed" ln thls Agreement are Past Response Costs. 

28. Each Settllng Party agrees that Wlth respect to any 
sult or clalm for contrlbutlon brought by lt for matters related 
to thls Agreement, lt Wlll notlfy EPA ln wrltlng no later than 60 
days prlor to the lnltlatlon of such sult or clalm. Each 
Settllng Party also agrees that, Wlth respect to any sult or 
clalm for contributlon brought agalnst lt for matters related to 
thls Agreement, lt wlll notlfy EPA ln wrltlng Wlthln 10 days of 
servlce of the complalnt or clalm upon lt. In addltlon, each 
Settllng Party shall notlfy EPA wlthln 10 days of servlce or 
recelpt of any Motlon for Summary Judgment and Wlthln 10 days of 
recelpt of any order from a court settlng a case for trlal, for 
matters related to thls Agreement 

29 In any subsequent admlnlstratlve or JUdlClal proceedlng 
lnltlated by EPA, or by the Unlted States on behalf of EPA, for 
lnJunctlve rellef, recovery of response costs, or other 
approprlate rellef relatlng to the Slte, Settllng Partles shall 
not assert, and may not malntaln, any defense or clalm based upon 
the prlnclples of walver, res JUdlcata, collateral estoppel, 
lssue precluslon, clalm-splittlng, or other defenses based upon 
any contentlon that the clalms ralsed ln the subsequent 
proceedlng were or should have been brought ln the lnstapt case, 
provlded, however, that nothlng ln thls Paragraph affects the 
enforceablllty of the covenant not to sue by EPA set forth ln 
Paragraph 20. 

XI. RETENTION OF RECORDS 

30. Untll ten years after the effectlve date of thls 
Agreement, each Settllng Party shall preserve and retaln all 
records and documents now ln lts possesslon or control, or whlch 
come lnto lts possesslon or control, that relate ln any manner to 
response actions taken at the Slte or to the llablllty of any 
person for response actlons conducted and to be conducted at the 
Slte, regardless of any corporate retentlon pollcy to the 
contrary. 

31. After the concluslon of the document retentlon perlod 
ln the precedlng paragraph, Settllng Partles shall notlfy EPA at 
least 90 days prlor to the destructlon of any such records or 
documents, and, upon request by EPA, Settllng Partles shall 
dellver any such records or documents to EPA. Settllng Partles 
may assert that certain documents, records, or other lnformatlon 
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are pr1v1leged under the attorney-cl1ent pr1v1lege or any other 
pr1v1lege recogn1zed by federal law If Settl1ng Part1es assert 
such a pr1v1lege, they shall prov1de EPA w1th the follow1ng 1) 
the t1tle of the document, record, or 1nformat1on; 2) the date of 
the document, record, or 1nformat1on; 3) the name and t1tle of 
the author of the document, record, or 1nformat1on; 4) the name 
and t1tle of each addressee and rec1p1ent; 5) a descr1pt1on of 
the subJect of the document, record, or 1nformat1on; and 6) the 
pr1v1lege asserted. However, no documents, reports, or other 
1nformat1on created or generated pursuant to the requ1rements of 
th1s or any other ]Ud1c1al or adm1n1strat1ve settlement w1th the 
United States shall be w1thheld on the grounds that they are 
pr1v1leged. If a cla1m of pr1v1lege appl1es only to a port1on of 
a document, the document shall be prov1ded to EPA 1n redacted 
form to mask the pr1vileged 1nformat1on only. Settl1ng Part1es 
shall reta1n all records and documents that they cla1m to be 
pr1v1leged unt1l EPA has had a reasonable opportun1ty to d1spute 
the pr1v1lege cla1m and any such d1spute has been resolved 1n 
Settl1ng Part1es' favor. 

32. By s1gn1ng th1s Agreement, each Settl1ng Party 
cert1f1es 1nd1v1dually that, to the best of 1ts knowledge and 
bel1ef, 1t has: 

a. conducted a thorough, comprehens1ve, good fa1th 
search for documents, and has fully and accurately d1sclosed to 
EPA, all 1nformat1on currently 1n 1ts possess1on, or 1n the 
possess1on of 1ts off1cers, d1rectors, employees, contractors or 
agents, wh1ch relates 1n any way to the ownersh1p, operat1on or 
control of the S1te, or to the ownersh1p, possess1on, generat1on, 
treatment, transportat1on, storage or d1sposal of a hazardous 
substance, pollutant or contam1nant at or 1n connect1on w1th the 
S1te; 

b. not altered, mut1lated, d1scarded, destroyed or 
otherw1se d1sposed of any records, documents or other 1nformat1on 
relat1ng to 1ts potent1al l1ab1l1ty regard1ng the S1te, after 
notif1cat1on of potent1al l1ab1l1ty or the f1l1ng of a su1t 
aga1nst the Settl1ng Party regard1ng the S1te; and 

c. fully complied w1th any and all EPA requests for 
1nformat1on regard1ng the S1te pursuant to Sect1ons 104(e) and 
122(e) of CERCLA, 42 US C. §§ 9604(e) and 9622(e). 
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XII. NOTICES AND SUBMISSIONS 

33. Whenever, under the terms of th1s Agreement, not1ce 1s 
requ1red to be g1ven or a document 1s requ1red to be sent by one 
Party to another, 1t shall be d1rected to the 1nd1v1duals at the 
addresses spec1fied below, unless those 1nd1v1duals or the1r 
successors g1ve not1ce of a change to the other Part1es 1n 
wr1t1ng. Wr1tten not1ce as specif1ed here1n shall const1tute 
complete sat1sfact1on of any wr1tten not1ce requ1rement of th1s 
Agreement w1th respect to EPA and Settl1ng Part1es. 

As to EPA: 

Andrea Mad1gan 
Enforcement Attorney 
U.S. EPA, Reg1on VIII, 
999 18th Street, Su1te 300 
Denver, CO, 80202-2466 

As to Settl1ng Part1es: 

XIII. INTEGRATION 

34. Th1s Agreement const1tutes the f1nal, complete and 
exclus1ve agreement and understand1ng among the Part1es w1th 
respect to the settlement embod1ed 1n th1s Agreement. The 
Part1es acknowledge that there are no representat1ons, agreements 
or understandings relat1ng to the settlement other than those 
expressly conta1ned 1n th1s Agreement. 

XIV. PUBLIC COMMENT 

35. Th1s Agreement shall be subJect to a publ1c comment 
per1od of not less than 30 days pursuant to Sect1on 122(1) of 
CERCLA, 42 U.S.C. § 9622(1). In accordance w1th Sect1on 
122(1) (3) of CERCLA, EPA may mod1fy or w1thdraw 1ts consent to 
th1s Agreement 1f comments rece1ved d1sclose facts or 
cons1derat1ons wh1ch 1nd1cate that th1s Agreement 1s 
1nappropr1ate, 1mproper or 1nadequate 

36. The Attorney General or h1s des1gnee has approved the 
settlement embod1ed 1n th1s Agreement 1n accordance w1th Sect1on 
122 (h) (1) of CERCLA, 42 U S C § 9622 (h) (1) 

XV. EFFECTIVE DATE 

36. The effect1ve date of th1s Agreement shall be the date 
upon wh1ch EPA 1ssues wr1tten not1ce that the publ1c comment 
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perlod pursuant to Paragraph 35 has closed and that comments 
recelved, lf any, do not requlre modlflcatlon of or EPA 
Wlthdrawal from thls Agreement. 

IT IS SO AGREED: 

U S Envlronmental Protectlon Agency 

BY. DATE: ----------Sharon Kercher, Dlrector 
Technlcal Enforcement Program 
Offlce of Enforcement, Compllance and Envlronmental Justlce 

BY: DATE: -----------
Mlchael T. Rlsner, Dlrector 
Legal Enforcement Program 
Offlce of Enforcement, Compllance and Envlronmental Justlce 
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THE UNDERSIGNED SETTLING PARTY enters lnto thls Agreement For 
Payment of Past Response Costs relatlng to the Rlchardson Flat 
Talllngs Slte ln Park Clty, Utah: 

Unlted Park Clty Mlnes Company 

By 
[Name] [Date] 
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THE UNDERSIGNED SETTLING PARTY enters lnto thls Agreement For 
Payment of Past Response Costs relatlng to the Rlchardson Flat 
Talllngs Slte ln Park Clty, Utah 

Atlantlc Rlchfleld Company 

By. 
[Name] [Date] 
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THE UNDERSIGNED SETTLING PARTY enters 1nto th1s Agreement For 
Payment of Past Response Costs relat1ng to the R1chardson Flat 
Ta1l1ngs S1te 1n Park C1ty, Utah 

Noranda, Inc 

By· 
[Name] [Date] 
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THE UNDERSIGNED SETTLING PARTY enters 1nto th1s Agreement For 
Payment of Past Response Costs relat1ng to the R1chardson Flat 
Ta1l1ngs S1te 1n Park C1ty, Utah: 

ASARCO, Incorporated 

By: 

[Name] [Date] 

15 


